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RECOMVENDED CORDER

A formal hearing was held in these cases before Larry J.
Sartin, a duly-designated Adm nistrative Law Judge of the
Di vi sion of Adm nistrative Hearings, on March 6 through 10, and
20 through 23, 2000, in Key West, Florida.
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STATEMENT OF THE | SSUE

The issue in these cases is whether a | and devel opnent
regul ati on adopted as City of Key West O di nance 98-31, and
approved by a Final Order of the Departnent of Community
Affairs, DCA Docket No. DCA98-CR-237, is consistent with the
Principles for Quiding Devel opnment for the Cty of Key West Area
of Critical State Concern set forth in Rule 28-36.003(1),

Fl orida Adm nistrative Code.

PRELI M NARY STATEMENT

The Gty of Key West has been designated as an Area of
Critical State Concern pursuant to Chapter 380, Florida
Statutes. Therefore, pursuant to Section 380.05(6), Florida
Statutes, the Departnent of Community Affairs is required to
revi ew any ordi nance passed by the Gty of Key West Conmm ssion
whi ch constitutes a | and devel opnent regul ation to ensure that
it is consistent with the Principles for Guiding Devel opnment for
the Gty of Key West Area of Critical State Concern, Rule 28-
36.003(1), Florida Adm nistrative Code.

On Novenber 10, 1993, the Gty of Key West Conm ssion
adopt ed Ordi nance 98-31 which includes revisions to the

definition of "transient |iving accommpdations” in the Key West



Code and prohibits the use of residential properties for rentals
of less than 30 days or one cal endar nonth, whichever is |ess,

w thout a previously issued Gty of Key Wst transient rental
occupational license. Odinance 98-31 constitutes a | and

devel opnment regul ati on.

On Novenber 24, 1998, the ordinance was transmtted to the
Department of Community Affairs for review as required by
Section 380.05(6), Florida Statutes. On January 5, 1999, the
Department of Community Affairs entered a Final O der approving
O di nance 98-31.

Fi ve separate petitions were subsequently filed with the
Department of Community Affairs challenging the Departnent of
Community Affairs' Final Order. The petitions were filed by:

La Brisa Association, Inc.; John Abbe, et al.; Jerry Col eman,

et al.; Key West Golf Cub Homeowners' Association, Inc., et
al.; and Kathy Lynne Rollison. The petitions were filed by the
Department of Community Affairs with the D vision of

Adm ni strative Hearings on February 11, 1999. The five
petitions were designated Case No.'s 99-0665GM 99-0666GV 99-
0667GV] 99- 0668GM and 99-0669GM respectively. The five cases
were assigned to the undersigned.

On March 8, 1999, a sixth petition challenging the
Departnent of Comrunity Affairs' Final Order was filed with the

Di vision of Adm nistrative Hearings. The petition was filed by



John F. Rooney. M. Rooney's petition was designated Case No.
99- 1081DRI and was assigned to the undersigned.

By Order entered March 29, 1999, all six cases were
consolidated. Petitioners in Case No.'s 99-0665GM 99-0668GV
and 99- 0669GM subsequently voluntarily dism ssed their petitions
and the files in those cases have been cl osed.

On April 12, 1999, a pre-hearing conference was conducted
in Key West. During the conference the parties were questioned
about sone of the issues raised in their petitions. After
heari ng argunent, the undersigned limted the issues which could
be heard in this matter and ordered the parties to file anmended
petitions consistent with those limtations. This order was
menorialized by an Order Dismssing Petitions with Leave to
Amrend entered May 3, 1999. The Petitioners in Case Nos. 99-
0666GV] 99-0667GV] and 99- 1081DRI subsequently filed anended
petitions. The petition filed by M. Coleman elimnated all of
the approximately 200 Petitioners originally named in Case
No. 99-0667GM except M. Col eman.

In the anended petition filed in Case No. 99-0666GM the
Petitioners attenpted to chall enge, pursuant to Section
120.56(4), Florida Statutes, a Final Order of the Departnent of
Community Affairs alleging that statements therein constituted
unpronul gated "rules” in violation of Section 120.54(1)(a),

Florida Statutes. This issue nmay not, however, be raised by



anending a petition filed pursuant to Section 120.57(1), Florida
Statutes. Unlike the original petition filed in Case No. 99-
0666GM which was filed wth the Departnment of Conmunity Affairs
and subsequently filed by the Departnent of Conmunity Affairs
with the Division of Adm nistrative Hearings, the Petitioners in
Case No. 99-0666GM were required to file a separate petition
pursuant to Section 120.56(4), Florida Statutes, directly with
the Division of Adm nistrative Hearings in order to properly
raise this challenge. |In fact, such a petition was filed in
Case No 99-0621RX and Case No. 99-1033RX. Those cases were not
consol idated with these cases.

By Notice of Hearing entered April 29, 1999, the forma
hearing of these cases was schedul ed for the weeks of
Septenber 13 through 17, COctober 5 through 8, and October 18
t hrough 22, 1999. The hearing was continued a nunber of tines
at the request of the parties in order to allow the parties to
conpl ete discovery and trial preparations. The hearing was
finally scheduled for March 6 through 10, and 20 through 24,
2000.

On June 24, 1999, the Cty of Key West was granted | eave to
intervene. On July 8, 1999, the Key West Hotel & Mdtel
Associ ation was granted | eave to intervene. Key West Hotel &

Mot el Associ ati on subsequently withdrew. Finally, on QOctober 7,



1999, Henry and Martha duPont were granted | eave to intervene in
this matter.

At the formal hearing the Department of Community Affairs
presented the testinony of Kenneth B. Metcal f, Janes C.

Ni chol as, and David Sullins Stewart, I1l. The Departnent of
Community Affairs also presented rebuttal testinony fromMm.
Stewart. "DCA" Exhibits 1 through 13 were offered and accepted
into evidence.

The City of Key West presented the testinony of Frank
Pallini, Aivia Rowe, Carl Hagensen, and Pritam Singh. The Cty
of Key West al so presented rebuttal testinony from Joseph E
Crusoe, Vincent Henry Catala, and Robert Lastres. "Cty"
Exhibits 1 through 3 were offered and accepted into evi dence.

I ntervenors, Henry and Martha duPont presented the
testinmony of Margaret Domanski, Martha duPont, Virginia Cronk,
Ph.D., Sterling Christian, Wsley Leigh, and Thonmas B.

Ni ckerson. "duPont" Exhibits 1 through 7 were offered and
accepted into evidence.

Petitioners in Case Nos. 99-0666GM and 99- 0667GM pr esent ed
the testinmony of Donald L. Craig, Christina J. Sharpe, Louise
Mat t hews, the Honorable WI hel nena G Harvey, Andrew Hol dnak
1, John Dol an-Heitlinger, Gene E. Mbody, Mary Kay Rei ch,

Ti not hy Roger Henshaw, Ms. Rowe, Sterling Christian, Jim

Nur ki ew cz, and Brenda Coffield. "Abbe" Exhibits 1 through 13



were offered and accepted into evidence. "Coleman" Exhibits 1
t hrough 19, 21 through 27, 29 through 49, and 51 through 57 were
of fered and accepted into evidence. Coleman Exhibit 32 was not
provi ded to the undersigned.

Petitioner, John F. Rooney, offered no evidence.

A Transcript of the hearing was filed on June 7, 2000.
After granting three requests for extension of tinme, proposed
recomended orders were required to be filed on or before
July 31, 2000. Intervenors, Henry and Martha duPont, filed a
proposed order on July 25, 2000. Petitioners in Case No. 99-
0666GM fil ed a proposed order on July 31, 2000. The Depart nment
of Community Affairs and the Cty of Key West filed a joint
proposed order on August 1, 2000. Although the joint proposed
order was filed a day | ate, no advantage was gai ned by the
Department of Community Affairs and the Gty of Key West. On
August 4, 2000, Jerry Coleman filed a proposed order and Mdtion
for Permssion for Late Filing. No advantage was gai ned by M.
Coleman by filing his proposed order |late. Therefore, the
Motion for Permssion for Late Filing is hereby granted. The
four proposed orders have been fully considered in preparing
this Recormended Order. Petitioner, John Rooney, did not file a

proposed order.



FI NDI NGS OF FACT

A. The Parti es.

1. Al of the Petitioners in Case No. 99-0666GM except

Neal Hirsh and Property Managenent of Key West, Inc.
(hereinafter referred to as the "Abbe Petitioners"), are al
involved in the rental of real property in Key Wst, Mnroe
County, Florida. No evidence was presented concerning the
identity of M. Hrsh or Property Managenent of Key West, Inc.

2. The Abbe Petitioners are involved in the rental of Key
West real property as owners or as rental managers of
residential properties which are rented to tourists for periods
of |l ess than 30 days or one cal endar nonth (hereinafter referred
to as "Transient Rentals). MNone of the properties used as
Transi ent Rentals by the Abbe Petitioners constitute the Abbe
Petitioners' primary residences.

3. Petitioner in Case No. 99-0667GV] Jerry Col eman, owns
residential property located in Key West. M. Col eman rents the
residential property owned by himto tourists for periods of
| ess than 30 days or one cal endar nonth. M. Col eman al so
resides in Key West.

4. Petitioner in Case No. 99-1081DRI, John F. Rooney,
failed to present any evidence in support of his case or his

st andi ng.
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5. Respondent, the Departnment of Conmunity Affairs
(hereinafter referred to as the "Departnent”), is an agency of
the State of Florida. The Departnent is charged with
responsibility for, anmong other things, the approval or
rejection of the conprehensive growth managenment plan, plan
anendnents, and | and devel opnent regul ati ons adopted by the Gty
of Key West.

6. Intervenor, the City of Key West (hereinafter referred
to as the "City"), is a political subdivision of the State of
Fl ori da.

7. Consistent with the requirenents of Part |1, Chapter
163, Florida Statutes, the City has adopted a conprehensive
grow h managenent plan, the Cty of Key Wst Conprehensive Plan
(hereinafter referred to as the "City's Plan"). The Cty's Plan
becane effective in 1993. The City's Plan consists of twelve
el ements: (a) Land Use; (b) Historic Preservation; (c) Traffic
Circulation; (d) Housing; (e) Public Facilities; (f) Coastal
Managenent; (g) Port Facilities; (h) Conservation; (i) Open
Space and Recreation; (j) Intergovernnental Coordination; (k)
Capital Inprovenents; and (I) General Mnitoring and Revi ew.
Data I nventory and Analysis in support of the Gty's Plan was
conpiled by the City.

8. The Cty has been designated as an area of critical

state concern (hereinafter referred to as the "City ACSC'),
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pursuant to Sections 380.05 and 380. 0552, Florida Statutes,
since 1974. Rule 28-36.001, et seq., Florida Adm nistrative
Code. As an area of critical state concern, all conprehensive
pl an anmendnents and | and devel opnent regul ati ons adopted by the
City nmust be reviewed by the Departnment for consistency with the
Principles for Quiding Devel opment (hereinafter referred to as
the "Principles"), set out in Rule 28-36.003(1), Florida
Adm ni strative Code. The Principles were adopted by the
Governor and Cabinet, sitting as the Adm nistrati on Comm ssion,
in February 1984.

9. Intervenors, Henry and Martha duPont, reside at
326 Wiitehead Street, Key West, Florida. The duPonts reside in
an area known as the "Truman Annex." The properties on both
sides of the duPonts' residence are used as Transient Rentals.

B. Key West History and Tourism

10. The City is located primarily on the sout hern-nost
bridged island of the Florida Keys, a chain of islands, or keys,
which run in a generally southwesterly direction fromthe
sout heastern tip of the Florida peninsula. The GCty, |like the
Fl ori da Keys, is bounded on the west by the Gulf of Mexico and
on the east by the Atlantic Ccean.

11. The City is connected to the Florida peninsula by a
series of bridges which connect the keys. The road which runs

the length of the Florida Keys is designated U. S. Hi ghway 1.
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It is approximately 112 mles fromthe Florida nmainland to the
Cty.

12. Prior to the early 1970s, the two nost significant
conponents of the City's econony were conmmercial fishing and the
mlitary. Tourismalso played a role, but not to the extent
that it does today. Toward the mddle and end of the 1970s the
mlitary presence in the City was significantly reduced and the
fishing industry was on the decline.

13. To replace the fading fishing and the lost mlitary
conponents of the City's econony, the Cty turned to tourism
The City's efforts began in earnest during the 1980s and have
conti nued through the present.

14. The Gty is now a major tourist destination. The
City's nost attractive features include its historic character
especially the area of the City designated as "Ad Town," its
warmclimate, its extensive shoreline, and its water resources,
i ncludi ng coral reef systens.

15. Approximately two-thirds of the City's econom c base
IS now associated with tourism

16. VWile the Cty shares many of the characteristics of
nost tourist-resort destinations, it also features certain
uni que characteristics not found in other destinations. Those

features include its geographic renoteness and its limted size.
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The island where the Gty is principally located is only
approxi mately ei ght square m | es.

17. Currently, approximately 6.82 mllion tourists visit
the Gty annually. Approximtely 62 percent, or 4.25 mllion
visitors, stay overnight in the Cty. Approximtely 480, 000
tourists, or about 11 percent of the overnight guests, stay in
Transi ent Rental s.

18. Tourismin the Cty represents, directly and
indirectly, approximately 66 percent of the econom c base of the
City. The Gty's econony in turn represents approxinately half
of the econony of Monroe County.

19. Approximately 15,000 of the 23,000 jobs in Mnroe
County and Key West are associated with the tourist industry.

O those jobs, 54 percent of all retail sales jobs are invol ved
in the tourist industry. Approximately 50 percent of the
estimated $187 mllion of Monroe County-w de personal incone
comes fromthe tourist industry.

20. The tourist industry should continue to prosper in the
City as long as the natural environnmental characteristics of the
Cty (the climate, surrounding waters, and tropical features of
the Keys) and the unique historical and "comuni ty" character of
the Gty remain vibrant. It is the natural environnment, the
climate, and | ocal comunity character in conbination with the

historical and cultural attractions of the City that create a
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diverse mx of attractions which make the Gty a uni que vacation
destinati on.

21. The Cty's mxture of attractions nust be served by a
m xture of tourist accomodati on services, including hotels,
nmot el s, guest houses, and Transient Rentals. Those
accommodations are currently available. There are approxi mately
3,768 hotel/notel roons available in the CGty. There are also
approxi mately 507 residential properties with 906 units which
are licensed as Transient Rentals in the Gty and approxi mately
647 unlicensed residential properties used for Transient
Rentals. The loss of the availability of unlicensed Transient
Rentals will not have a |asting adverse inpact on tourismin the
Cty.

22. The City's Plan recognizes the inportance of tourism
oj ective 1-1.3, "Planning for Industrial Devel opnent and
Econom c Base," of the land use elenent of the Gty's Plan
provides, in pertinent part, the foll ow ng:

Tourismis the nost significant
conponent of the City of Key West econom c
base.

The City of Key West is a nmjor tourist
destination. It's principal attributes are
its historic character, warmclimate,
extensive shoreline, water resources, the
coral reef system abundant water related
and wat er - dependent activities, and the

anbi ance of A d Town. The historic district
contains many old structures which do not

conply with the City's size and di nension
regul ati ons since many structures pre-date
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these |l ocal regulations. Realizing the
significant contribution of Ad Town,
especially the unique character of its
structures and their historic and
architectural significance, and reali zing
the substantial inpact of tourismto the
econom ¢ base, the Gty shall direct
considerable attention to its growh
managenent deci sions to maintaining the
hi storic character of Od Town and
preserving tourismas a major contributor to
the CGity's economc base. Simlarly, the
Cty shall carefully consider supply and
demand factors inpacting tourismand the
| ocal econony to ensure the long term
econom c stability.

The two policies adopted to i nplenent Qbjective 1-1.3,
Policies 1-1.3.1, "Mandatory Pl anni ng and Managenent

Framework for Industrial Devel opnent,"” and Policy 1-
1.3.2, "Pursue Nui sance Abatenent Standards and
Criteria," provide for neasures to deal with
i ndustrial devel opnent and not tourism

23. Reliance upon Objective 1-1.3 of the Cty's Plan by
Petitioners' witnesses is msplaced. While the Objective does
reflect the inportance of tourismin the Cty, it does not
provi de any gui dance concerni ng appropriate |and uses which may
be all owed throughout the City. There is no direction in the
(bj ective concerning | and uses which the Gty nust maintain.
Land uses are considered and dealt with in other provisions of
the Cty's land use elenent. Additionally, the reliance upon

ojective 1-1.3 of the City's Plan fails to give adequate wei ght

to other provisions of the Plan.
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C. The Historic Significance of the Cty and "Od Town."

24. The inportance of the City's history is recognized
t hroughout the Plan. Objective 1-1.3 of the Cty's Plan quoted,
supra, points to the Cty's history and the role it plays in
tourism

25. An area of the City has been designated as the Key
West Historic District. The area is described in the Data
| nventory and Anal ysis as the "physical manifestation of the 170
year existence of [the Cty]." Page 1A-11 of the Data I nventory
and Anal ysi s.

26. (bjective 1-2.3 of the Future Land Use Map Goal of the
City's Plan deals with the inportance of the Key West Historic
District and an area which is largely located within the
historic district known as "Ad Town":

OBJECTI VE 1-2.3: MANAG NG OLD TOWN
REDEVELOPMENT AND PRESERVATI ON OF HI STORI C
RESOURCES. Areas delineated on the Future
Land Use Map for historic preservation shal
be pl anned and nmanaged using a regul atory
framewor k designed to preserve the form
function, inage, and anbi ance of the
historic Od Town. The City's Historic
Architectural Review Comm ssion (HARC), in
addition to the Planning Board, shall review
all devel opnent proposals within the

hi storic area designated by the Nationa
Regi ster of Historic Places. The |and
devel opnment regul ati ons shall be anended
upon plan adoption to incorporate design
gui del i ne standards recently adopted by
HARC.

Devel opment in any area of Ad Town within
and outside the HARC revi ew area may i npact

17



the historic significance of Ad Town. Any
devel opnent plans for these areas shall be
subjected to site plan review and shall be
designed in a manner conpatible with
historic structures within the vicinity.

27. Wiile Qnjective 1-2.3 nakes reference to the
preservation of the "function" of Add Town, the Objective does
not require that any particular "land use" which may exist in
add Town be preserved in perpetuity. The Cbjective and ot her
provisions of the City's Plan addressing the historic
significance of the Gty evidence a concern for the overal
character of the area, not particular |and uses. That character
is described in, and adopted as part of, the Future Land Use Map
of the Cty's Plan. See Policy 1-3.4.1 and Qbjective 1-3.4 of
the Gty's Plan.

28. (ojective 1-1.5 of the Land Use el ement enphasi zes the
i nportance of maintaining and enhanci ng t he appearance of
gateway corridors into the Gty and the "major activiy centers
such as Add Town." The H storic Preservation El enent of the
Cty's Plan, Chapter 1A, deals with historic resources,
structures, and sites. No particular |and use of these
resources, structures, and sites, other than "housing," is
ment i oned.

29. Throughout the history of the Cty, residents have to

varying degrees rented their residences or parts of their

residences on a short-termbasis to tourists and other guests to
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the Gty. Most of the rentals involved the rental of portions
of a residence while the owner of the property continued to
reside in the rest of the property. Monroe County Conm ssioner
W | hel m na Harvey, Joe Crusoe, Robert Lastres, Vincent Catal a,
and divia Rowe, all long-termresidents of the GCty, al
testified about such rentals. The evidence failed to prove,
however, that the types of rentals historically undertaken in
the Gty constitute a part of the significant "history" of the
Cty, at least not in the context of the historical significance
of the City addressed in the Cty's Plan. Nor were the
historical rentals testified to during hearing of the scale and
scope of the rentals that now exist in the Cty.

30. Additionally, to the extent that Transient Rentals are
considered to be part of the significant "history" of the Cty,
nothing in the | and devel opnent regul ati on which is the subject
of this proceeding absolutely prohibits such rentals. In fact,
Transi ent Rentals of property for which a transient rental
I i cense has been obtained are not inpacted by the | and
devel opnent regulation. Transient Rentals will, therefore,
continue in the Cty.

31. Nothing inthe Cty's Plan dealing with the histori cal
significance of the Gty requires that the Cty allow Transient
Rental s of residential property to continue unregulated in the

City. Regulation of the extent and | ocation of Transient
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Rentals in the Cty does nothing to harmthe historical
significance of the Cty.

32. In suggesting that Transient Rentals constitute part
of the "history" of the Gty, and in particular, a part of the
hi story of Od Town, the Abbe Petitioners have relied upon
Policy 1-2.3.9, which provides, in part, the follow ng:

Policy 1-2.3.9: Retention of H storic
Character and All Permanent Single Famly
Housing Units. The City desires to retain
in perpetuity the existing character,
density, and intensity of all historic sites
and contributing sites within the historic
district; and shall protect all the Cty's
per manent single famly housing stock
cityw de which was legally established prior
to the adoption of the plan or a |egal
single famly lot of record. Therefore, the
Cty shall protect and preserve these
resources agai nst natural disaster,
including fire, hurricane, or other natural
or man-made di saster, by allow ng any
permanent single famly units within the
Cty, or other structures |ocated on
historic sites or contributing sites, which
are so damaged to be rebuilt as they
previ ously exi sted.

33. The reliance upon Policy 1-2.3.9 is msplaced. First,
this Policy deals with all permanent single-famly housing stock
of the City and not just housing used for Transient Rentals.
Secondly, the Policy does not provide for the protection of any
particul ar use of single-famly housing stock; it provides for
the protection of the structures used as single-famly housing.
It recogni zes the unique, historical construction of honmes in

the Gty and provides for their continued protection.
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D. The Inpact of the Cty's Limted Land Mass and the
City's Effort to Control Transient Rentals.

34. As arelatively small island, the Gty has a limted
land area and little opportunity for expansion w thout
significantly altering the traditional character of the Cty.
Because of the imted |and area, nmaintaining adequate housi ng,
i ncludi ng affordabl e housing, is a significant concern in the
Cty.

35. Residential property in the Gty has been used by
tourists for acconmodations for nany years, |ong before the
touri st boom now bei ng experienced in the Gty. Transient uses
of residential property were | ess organi zed and were | ess
avai |l abl e than they are today, however. Oten tines, transient
uses of residential property consisted of people renting out
roons in their residences to tourists.

36. Wiile the extent to which residential property has
been used historically for tourist accommbdati ons was not
accurately quantified by the evidence, the evidence did
establish that the use of residential property for Transient
Rental s has significantly increased since the 1980s.

37. As tourismhas increased since the 1980s, there has
been an increasing demand for tourist accommobdati ons of all
types. This demand for tourist acconmodations, especially the
demand for Transient Rentals, has adversely inpacted the need

and demand for residential housing in the Cty.
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38. In an effort to address the problemthe Key West City
Comm ssion (hereinafter referred to as the "City Conm ssion"),
adopted a G owt h Managenent Ordi nance in 1985 nandating a ratio
of Transient Rentals to residential units for the Gty. The
intent of the 1985 G owth Managenent Ordi nance was to maintain a
sui t abl e bal ance between tourist accomobdati ons and housi ng for
permanent residents of the City.

39. In 1993 the Gty Conm ssion adopted a dwelling unit
al l ocation ordinance, or the "rate of growth ordi nance,” which
was designed, at least in part, to achieve a bal ance between the
demand for tourist acconmodations and the need for pernmanent
housi ng, including affordabl e housing.

40. The 1993 rate of growth ordi nance was subsequently
incorporated into the City's Plan as bjective 1-3.12. Pursuant
tothe CGty's Plan, Transient Rentals are not to exceed 25
percent of single famly units permtted annually. Note 2 to
Policy 1-3.12.3 of the Plan provides that "[t] he nunber of
transient units reflect a preference for preserving housing
opportunities for permanent residents as opposed to transient
residents since historical trends indicate an erosion of the
per manent housing stock which is largely attributed to
conversion of permanent housing units to transient housing."

E. The Cty's Failure to Control Transient Rentals; The
"50% Rul e. "
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41. In 1989, the Cty required that an occupati onal
I icense be obtained by property owners using their property for
both long-termrentals and Transient Rentals. These
occupational |icenses were not subject to review by the
Department for consistency with the Gty's Plan and | and
devel opnent regul ations. CQCccupational licenses are essentially
a revenue raising requirenent. The issuance of an occupati onal
| i cense does not constitute a zoning decision or otherw se
constitute the approval of a | and use.

42. By the time the City adopted the 1993 rate of growth
ordi nance and the Cty's Plan, the nunber of occupational
Iicenses issued for Transient Rentals had al ready exceeded the
all ocation of Transient Rentals which are allowable in the Gty.
As a consequence, owners of residential property who desired to
use their property for Transient Rental purposes have been
unabl e to obtain an occupational |icense for such use.

43. The lack of allowable Transient Rentals under the
City's Plan did not, however, actually stop individuals from
using their property for Transient Rentals. |In addition to
licensed Transient Rentals, there are approximtely 647
unlicensed Transient Rental properties in the Cty. Properties
owned by the Abbe Petitioners and M. Col eman are anong these
unlicensed Transient Rentals. The Abbe Petitioners who own

Transi ent Rentals rather than manage t hem have occupati onal
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licenses issued by the State of Florida and Monroe County, but

not a Transient Rental occupational |icense issued by the City.

M. Col eman has a "nontransient” |icense issued by the Gty and
occupational |icenses issued by the State and Monroe County, but
not a Transient Rental occupational license fromthe City.

44, The nunber of unlicensed Transient Rental properties
inthe City has been contributed to, in part, by an
interpretation of a fornmer definition of "tourist and transient
l'iving accommpdations” found in the Cty's | and devel opnent
regul ations. The definition was adopted in 1986.
Accommodations neeting this definition were prohibited in a
nunber of zoning districts in the Gty. Accomodations which
did not cone wwthin the definition were not prohibited in those
districts.

45. The 1986 definition of "tourist and transient |iving
accommodati ons” (hereinafter referred to as the "Forner
Transient Definition"), was as foll ows:

Touri st and transient |iving accommobdati ons.
Commerci ally operated housing principally

avai l able to short-termvisitors for |ess
than twenty-ei ght (28) days.

Pursuant to this definition, any property used "principally" for
visitors for less than 28 days constituted a tourist or
transient |iving accommodati on.

46. There were sonme who advocated that the term

"principally" neant that a residence had to be used as a 28-day
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short-termvisitor accomodation for at |east 50 percent of the
year. Pursuant to this definition, any residence used at |east
50 percent of the year for 28-day or less rentals is considered
to constitute a "tourist and transient |iving acconmodation."”
Conversely, if a residence was used | ess than 50 percent of the
year for 28-day or less rental the property is not considered to
constitute a tourist or transient |iving accommbdation. This
interpretation of the Fornmer Transient Definition has been
referred to as the "50% Rul e."

47. Pursuant to the 50% Rul e, the owner of residential
property in the Cty could rent the property for periods of |ess
than 28 days w thout obtaining an occupational |icense for the
property as long as the property was not rented nore than half
of the year. This rationale was assuned to apply regardl ess of
where the property was | ocated; even in |land use districts where
Transi ent Rental s were prohibited.

48. The devel oper of Truman Annex, an area fornmerly owned
by the Navy |l ocated to the i Mmedi ate south of A d Town,
advocated the 50% Rule in his dealings with the Gty in the
early 1990s. The Cty's |licensing departnent also issued "non-
transient” licenses for residences which net the 50% Rule. Code
enforcenent citations agai nst owners of residences used as
Transient Rentals for |l ess than 50 percent of the year w thout

an occupational |icense were w thdrawn.
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49. Despite the foregoing, the evidence at hearing in
these cases failed to prove that the 50% Rul e becane an offici al
"policy" of the City Conm ssion. \Wat the evidence proved was
that the Gty took no action to adopt or reject the 50% Rul e as
an official position. The Cty sinply failed to take any action
to reject the 50 Rule and interpret the definition of tourist
and transient |iving acconmpdations in a nore reasonabl e manner.
Gven the CGty's efforts to limt Transient Rentals through the
adoption of the 1985 G owm h Managenent Ordi nance, the 1993 rate
of growh ordinance, and the Cty's Plan, it is clear, however,
that reliance upon the 50% Rul e is not reasonable. See findings
of fact 39 through 45 of the Departnent of Community Affairs and
City of Key West's Joint Proposed Recomended Order, which are
hereby incorporated herein by reference.

50. Finally, even if the 50% Rule did constitute the
| egislative intent of the Gty Conmm ssion in adopting the Fornmer
Transient Definition, it was elimnated by the City Comm ssion
in 1997 by the adoption of City Ordinance 97-20. Gty
O di nance 97-20 was adopted Septenber 16, 1997, and was approved
by Final Order of the Departnent dated Novenber 19, 1997. The
new definition of transient |iving accommobdati ons adopted by
Cty Odinance 97-20, and still in effect today, is as foll ows:

SECTI ON 5-21.2: DEFIN TI ON OF TERMS

TRANSI ENT LI VI NG ACCOVWDODATI ONS.  Any
unit, group of units, dwelling, building, or
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51.
accommodations has elimnated the reference to properties

"principally" used as a Transient Rental. The new definition

group of buildings within a single conplex
of buildings, which is 1) rented for periods
of less than 30 days or 1 cal endar nonth,

whi chever is less; or which is 2) advertised
or held out to the public as a pl ace
regularly rented to transients. (Enphasis
added) .

The current definition of transient living

i ncl udes any residence rented for any period of tine,

a year,

as long as the rental is for a period of |less than 30

days or one cal endar nonth, whichever is |ess.

52.

50% Rul e, was al so superceded by the adoption of the Gty's

Pl an.

53.
ordi nance which is the subject of this proceeding.

the notion that the Gty had adopted the 50% Rule as Gty

policy,

The Former Transient Definition and, consequently,

The Gty recogni zed the foregoing history in the

the Gty stated the following in the ordi nance:

: In 1986, the City enacted forner
zonlng code Section 35.24(44) which provided
the follow ng definition of a transient
living accommpdation "Commercially operated
housi ng principally available to short-term
visitors for less than twenty-ei ght (28)
days." (This definition shall hereinafter
be referred to as the "Fornmer Transient
Definition.") Some property owners and
devel opers interpreted the Fornmer Transient
Definition to nmean that an owner could rent
his or her residential dwelling for |ess
than half the year without the dwelling
losing its residential status, and therefore
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wi thout the need for City-issued transient
license . . . . This interpretation went
unchal I enged by the City.

Therefore, the Gty of Key West intends by
these regulations to establish a uniform
definition of transient living
accommodations, and to halt the use of
resi dences for transient purposes in order
to preserve the residential character of
nei ghbor hoods.

54. Based upon the foregoing, any reliance by Petitioners
in these cases upon the 50% Rule as City policy is rejected.

F. The Cty's Adoption of Odinance No. 98-31.

55. During 1997 and 1998 the Cty conducted wor kshops and
hel d public neetings to consider and devel op an ordi nance
regul ating Transient Rentals. The workshops were conducted by
City staff and were attended by representatives of essentially
all those interested in the Transient Rental issue. An effort
was rmade to achi eve consensus on the issue. During these
wor kshops, the 50% Rul e and the history of Transient Rentals in
the Gty were fully considered.

56. In addition to the workshops conducted by the Gty,
the Gty hired Frank Pallini wwth PRG Real Estate Research and
Advi sory Services, Clearwater, Florida, to conduct an anal ysis
of the econom c inpact of an ordinance limting Transient
Rentals. The report prepared by M. Pallini (hereinafter
referred to as the "Pallini Report"), was submtted to the Gty

on August 28, 1998. The Pallini Report and, consequently, the

28



negati ve econom ¢ i npact of the ordinance at issue in this
proceedi ng was fully considered by the Cty when it adopted the
or di nance.

57. On June 2, 1998, the Gty Comm ssion adopted O dinance
98- 16, which anended the definition of "transient |iving
accomodations” in the City's | and devel opnent regul ati ons.
Unlicensed short-term Transient Rentals were expressly
prohi bited by Ordinance 98-16 with the exception of four
specified City land use districts. Those districts, referred to
during the hearing as "gated communities,” are all single,
contiguous zoning district areas of the City with controlled
access and which are governed by honeowners' or condom ni um
associ ations. Truman Annex was one of the four excluded gated
conmuni ties.

58. Ordinance 98-16 was found by the Departnent to be
inconsistent wwth the Principles on July 29, 1998, by Final
Order DCA98- OR-135. The Departnent concluded that O di nance 98-
16 was inconsistent with the Principles because it allowed the
use of residential property as Transient Rentals in areas where,
according to the Departnent, such rentals were prohibited under
the Gty's Plan.

59. The City initially challenged the Departnent's
deci sion, but subsequently withdrew its challenge. The City

subsequent|ly repeal ed O di nance 98-16.
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60. On Novenber 10, 1998, the City adopted O di nance 98-31
(hereinafter referred to as the "Ordi nance"), which is the
subj ect of this proceeding. The Odinance contains the sane
provi si ons, except the exception for gated communities, that had
been contained in Ordinance 98- 16.

61. The Ordinance is a "l and devel opnent regul ati on" as
defined in Section 380.031(8), Florida Statutes. It is,
therefore, subject to review for consistency with the Principles
by the Departnent.

62. During the process of adopting the Ordinance the City
recogni zed the confusion that the 50% Rul e had caused concerni ng
the intent of the CGty's Plan with regard to Transi ent Rentals.
The City expressly dealt with the 50% Rule and rejected it as
policy of the CGty. |In particular, the O dinance provides that
the Gty's purpose in enacting the Ordi nance was to phase out
unl i censed transient uses of residential properties in |and use
zoning districts in which they are not permtted. This goal is
acconplished by further nodifying the definition of "transient
i ving accommpdati ons" adopted in 1997 in Section 5-21.2 of the
City's |l and devel opnent regul ati ons:

Sec. 5-21.2 Definition of terns.
Transi ent Living Accommopdations— O
Transi ent Lodging. Any unit, group of
units, dwelling, building, or group of
buil dings within a single conplex of

bui |l di ngs, which is 1) rented for a period
or periods of less than 30 days or 1
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cal endar nonth, whichever is less; or which
is 2) advertised or held out to the public
as a place rented to regularly

rented to transients— , regardl ess of the
occurrence of an actual rental. Such a
short-termrental use of or within a single
famly dwelling, a two famly dwelling or a
multi-famly dwelling (each al so known as a
"residential dwelling"”) shall be deened a
transient |iving acconmodati on.

(Words struekstruek through were elimnated fromthe definition
and underlined words were added).

63. The Ordinance al so adds Section 2-7.21 to the City's
| and devel opnent regul ations explaining its action in nodifying
the definition of transient |iving accombdati ons and expressly
prohi biting unlicensed Transient Rentals of |ess than 30 days or
one cal endar nonth, whichever is |ess.

64. The Ordi nance does not provide for a conplete ban on
Transient Rentals. On the contrary, Transient Rental s of
properties for which transient occupational |icenses have been
issued by the City are expressly allowed by the Odinance. The
City estimated that 507 residential properties containing a
total of 906 transient units hold such |icenses. Under the
Ordi nance, these units may continue to be used as Transient
Rent al s.

G The Departnent's Review of the O di nance.

65. On Novenber 24, 1998, the City transmtted a copy of
the Ordinance to the Departnent for approval or rejection

pursuant to Section 380.05(6), Florida Statutes.
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66. The Departnent conducted its review of the O dinance
followng its customary procedures for review of |and
devel opnent regul ations that inpact an area of critical state
concern. The review included a consideration of Chapter 28- 36,
Fl ori da Adm nistrative Code, including the Principles, the
Cty's Plan, and the legislative intent of Chapter 380, Florida
St at ut es.

67. The Ordinance was directed to Kenneth Metcal f, the
person in the Departnent responsible for supervision of the City
ACSC. M. Metcalf reviewed the ordi nance and assigned it to the
Department's Field Ofice with directions as to which issues the
Field Ofice should address during its review. Follow ng staff
review, an evaluation was prepared addressing the O dinance's
consistency with the Principles. The evaluation was reviewed by
M. Metcalf. After receipt and review of the evaluation, it was
di scussed at a neeting of Departnent staff. As a result of the
nmeeting, it was recomrended that the Secretary of the Departnent
find the Ordinance consistent with the Principles.

68. On January 5, 1999, the Departnent entered a Final
Order, DCA98-OR-237, finding that the O dinance was consi stent
with the Principles. The Departnment caused notice of the Final
Order to published in the Florida Adm nistrative Wekly.

H Petitioners' Challenge to the O dinance.
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69. The Abbe Petitioners, M. Coleman and over 200 ot her
owners of property in Truman Annex, and M. Rooney all tinely
filed petitions challenging the Departnment's Final Oder
pursuant to Sections 120.569 and 120.57, Florida Statutes, to
the Departnent's Final Order approving the Ordinance. The
petitions were filed with the Division of Adm nistrative
Hearings by the Departnent. The petitions were designated Case
Nos. 99-0666GM 99-0667GM and 99- 1081DRI, respectively.

70. Follow ng dism ssal of the petitions in all three
cases, anended petitions were filed. M. Col eman's anended
petition, filed on or about June 14, 1999, naned M. Col eman as
the only Petitioner remaining in that case.

| . Standing.

71. The parties stipulated to certain facts relating to
the standing of the Abbe Petitioners and M. Coleman. In
addition to stipulating to the facts found, supra, concerning
t he ownershi p and use of real property by the Abbe Petitioners
and M. Coleman in the City, it was agreed that the Abbe
Petitioners and M. Col enan have transient occupational |icenses
i ssued by the State of Florida and Monroe County for their Cty
real property.

72. The Abbe Petitioners and M. Col eman suggested in
their proposed orders that it had been stipulated during the

hearing that they have standing to initiate, and participate in,
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this proceeding. A close reading of the stipulation of the
parties, however, fails to support this contention. Wat the
Departnment, Cty, and the duPonts stipulated to were certain
underlying facts; they did not stipulate to the ultimate
finding. The Departnent, Cty, and duPonts did not stipulate to
whet her the Abbe Petitioners and M. Coleman wll suffer an
imediate injury as a result of the O dinance.

73. The evidence proved that, the Abbe Petitioners and
M. Col eman do not have the legal right to use their properties
as Transient Rentals. Neither a reasonable interpretation of
exi sting | and devel opnent regul ations nor the 50% Rul e | egali zes
such use. As a consequence, the Odi nance cannot have the
effect of preventing the Abbe Petitioners and M. Col eman from
using their properties for Transient Rental purposes because
that is not a purpose for which they are legally authorized to
use the properties anyway.

74. The evidence al so proved, however, that the Cty has
al l oned the Abbe Petitioners and M. Col eman to continue to use
their properties as Transient Rentals, legally or not, and that,
wi thout the City's taking sone action, the Abbe Petitioners and
M. Col eman woul d continue to do so. As a consequence, the
Ordinance will have the practical and real effect of preventing

the Abbe Petitioners and M. Col eman from continuing to use
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their properties as Transient Rentals, to their economc
detriment.

75. The Abbe Petitioners, other than Neal Hirsh and
Property Managenent of Key West, Inc., and M. Col enan have
proved that they have standing to institute and participate in
t hi s proceedi ng.

76. The duPonts proved that they have standing to
participate in this proceedi ng.

77. The City proved that its substantial interests were
determ ned by the Departnent's decision in this matter. The
Cty has standing to participate in this proceeding.

78. M. Hrsh, Property Managenent of Key West, Inc., and
M. Rooney failed to prove that they have standing to institute
or participate in this proceedi ng.

J. The Principles.

79. Rule 28-36.003, Florida Adm nistrative Code, contains
t he Principles:

(a) Strengthen | ocal governnent
capabilities for managi ng | and use and
devel opnent ;

(b) Protection of tidal nmangroves and
associ ated shoreline and nari ne resources
and wildlife;

(c) Mnimze the adverse inpacts of
devel opnent of the quality of water in and
around the Cty of Key West and throughout
the Florida Keys;
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(d) Protection of scenic resources of the
City of Key West and pronotion of the
managenent of uni que, tropical vegetation

(e) Protection of the historical heritage
of Key West and the Key West Historical
Preservation District;

(f) Protection of the value, efficiency,
cost-effectiveness and anortized life of
exi sting and proposed nmajor public
i nvestnents, including:

1. The Florida Keys Aqueduct and water
supply facilities,

2. Sewage collection and di sposal
facilities,

3. Solid waste collection and di sposal
facilities,

4. Key West Naval Air Station,

5. The mai ntenance and expansi on of
transportation facilities, and

6. OQher utilities, as appropriate;

(g0 Mnimze the adverse inpacts of
proposed public investnents on the natural
and environnental resources of the Gty of
Key West; and
(h) Protection of the public health,
safety, welfare and econony of the Cty of
Key West, and the mai ntenance of Key West as
a unique Florida resource.
80. In determ ning whether the Ordinance is consistent
with the Principles, the Principles should be considered as a
whol e. No specific provision should be construed or applied in
isolation fromthe other provisions.
81. The Ordinance has little or no inpact on those

Principles that relate to the natural resources of, and public

facilities in, the City. Those Principles include Rule 28-
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36.003(1)(b), (c), (d), (f), and (g), Florida Adm nistrative
Code. Those Principles are considered neutral in the
determ nation to be nade in these cases.

82. The determ nation of whether the Ordinance is
consistent wwth the Principles is limted to a bal ancing of the
Principles listed in Rule 28-36.003(1)(a), (e), and (h), Florida
Adm ni strative Code (hereinafter referred to as "Principles A
E, and H, " respectively).

K. Principle A°° The Ordinance Strengthens the City's
Capabilities for Managi ng Land Use and Devel opnent.

83. In order for the Ordinance to be considered as
strengthening the City's capabilities for managi ng | and use and
devel opnment, the Ordi nance nust be consistent wwth the Cty's
Plan. The evidence proved that it is.

84. The City's Plan contains various |and use districts,
all of which have certain allowable and prohi bited uses. The
districts established in the Cty's Plan and the rel evant
prohi bition of transient |odgings are as foll ows:

a. Coastal Low Density Residential Devel opnent district:
prohi bits "transient |odging and guest hones.™

b. Single Fam |y Residential Devel opnent district:
prohi bits "transi ent acconmodati ons"” and "transi ent rental
housi ng. "

c. Medium Density Residential Devel opnent district:

prohi bits "transient |odging and guest hones."
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d. Mxed Use Residential/Ofice: prohibits "transient
| odgi ng. "

e. Limted Commercial Devel opnent: Prohibits "transient
residential |land use activities."

f. Hstoric H gh Density Residential Devel opnent and
Hi storic Medium Density Residential Devel opnent districts:
prohi bit "transient residential uses, including guest hones,
notels, or hotels."

g. Historic Residential Commercial Core 2: prohibits
"transient residential uses."

h. Historic Residential/Ofice district: prohibits
"transient |odging or guest houses" unless previously |icensed.

i. Conservation, Mlitary, and Public Services districts:
prohi bit transient uses.

85. The following districts established by the Gty Plan
al l ow Transi ent Rental s:

a. Salt Pond Commercial Tourist: allows "notels, [and]
l[imted scale tourist facilities."

b. General Commercial Devel opnent: allows "transient
| odgi ng including hotels and notels, tinmesharing or fractional
fee residential conplexes, and other transient quarters.”

c. Mxed Use Planned Redevel opnment and Devel opnent

districts: wuses are determned, not by the Gty's Plan, but the
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| and devel opnent regul ati ons and devel opnent approvals for these
| arge scal e devel opnent districts.

d. Historic Residential Commercial Core 1 and 3 districts:
allow "transient residential accommobdati ons” and "touri st
accommodati ons. "

e. Historic Neighborhood Commercial: allows "transient
rental accommodations” in HNC-1 and HNC-3 districts as |ong as
they do not displace permanent resident housing and "transient
accommodations” in HNC- 2 districts.

f. H storic Comrercial Tourist: allows "hotels, notels,
and/or transient lodging facilities."

86. The nost reasonable interpretation of the restricted
and all owabl e | and uses for the |l and use districts established

under the City's Plan is that references to "transient rental

accommodations,” "transient residential uses," "transient rental
housing,"” and "transient lodging facilities" are intended to
i ncl ude Transi ent Rentals.

87. One other district is established by the Gty's Plan
which is relevant to this matter: Hi storic Planned
Redevel opnent and Devel opnment districts (hereinafter referred to
as "HPRD' districts). Land uses allowable in an HPRD district

are to be established by | and devel opnent regul ati ons.
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88. The only HPRD district inthe Gty is currently the
Truman Annex. Truman Annex was being devel oped at the tine the
City's Plan was adopt ed.

89. Wile the Gty's Plan provides that the specific
requi renments for any HPRD district is to be provided by |and
devel opnment regul ations, Policy 1-2.3.4 of the City's Plan does
provi de, anong other things, that the regulations are to
"[a] void repl acenent of permanent housing stock with transient
| odging." The Ordinance, and its application to Truman Annex,
is consistent with this direction of the Gty's Plan.

90. Truman Annex was devel oped as a devel opnent of
regional inpact, or "DRI." As a DRI and HPRD district, |and
uses in Truman Annex are subject to devel opnent agreenents
between the Gty and the devel oper of Truman Annex. Those
agreenents have been anended 12 ti nes.

91. The Truman Annex devel opnment agreenents allow the
devel opnent of "housing units,” which included both transient
and non-transient uses. "Housing units" were further broken
down into the followng types: "affordable,” "hotel transient
housing units,” "tinme share transient housing units,"” and "ot her
residential housing units."” "Affordable" and "other residential
housi ng units" are intended to be "residential" devel opnent in
the context of the Truman Annex devel opnent agreenents; "hotel

transi ent housing units" and "tine share transient housing
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units" are intended to be Transient Rentals in the context of
the Truman Annex devel opnent agreenents.

92. Gven the distinction between "transient” housing
units and other uses in the Truman Annex devel opnent agreenents,
no approval of Transient Rentals of "affordable" or "other
residential housing units" was contenplated or allowed by the
Cty.

93. The Truman Annex devel opnment agreenents and the HPRD
district |and devel opnent regul ati ons do not authorize the use
of "affordable" or "other residential housing units" in Truman
Annex as Transient Rentals. The Ordinance is, therefore,
consistent with the Truman Annex devel opnent agreenents and the
HPRD district |and devel opnent regul ati ons.

94. The Ordinance, if nothing else, clarifies the state of
the law with regard to which Transient Rentals are allowed and
whi ch are prohibited in the City. The Odinance elimnates any
i ngering confusion caused by the failure of the City to reject
the 50 Rule in all circunstances and to properly interpret the
Former Transient Definition.

95. The suggestion of the Abbe Petitioners that the 50%
Rul e was adopted as a part of the Gty's Plan because it existed
when the City's Plan was adopted is not supported by the
evi dence. Again, the 50% Rul e was never adopted as the official

policy of the CGty; it sinply went unchallenged by the City. In

41



fact, the 50% Rul e was all owed to be advanced by sonme despite
the adoption of the Gty's Plan and its prohibition against
Transient Rentals in the |land use districts described, supra.

96. Nor does bjective 1-1.3 of the GCty's Plan support
the Petitioners' position in these cases. That Objective does
not require that any particular |and use be continued in the
Cty.

97. Nor do those provisions of the GCty's Plan dealing
with the historic significance of the Gty detract fromthe
conclusion that the Odinance is consistent wwth the Cty's
Plan. The provisions dealing with the historic significance of
the Gty are concerned with the significance of structures which
have been a part of the history of the Cty's existence. The
City's Plan al so evidences a desire to preserve historically
significant housing, not any particular use of those structures.

98. Based upon a preponderance of the evidence, the
Ordi nance is consistent wwth Principal A

L. Principle EE Protection of the Historic Heritage of

t he

City and the Key West Historical Preservation District.

99. Principle Erequires a consideration of significant
events in the history of the Cty, fanmous visitors and
resi dences of the Cty throughout its history, the architectural

history of the Cty, and other aspects of the City's character.
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This conclusion is supported, in part, by Rule 28-36.003(2)(e),
Florida Adm nistrative Code:

(e) Historic Resource Protection

1. A managenent and enforcenent plan and
ordi nance shall be adopted by the Cty of
Key West providing that designs and uses of
devel opment reconstruction within the Key
West Historical Preservation District shal
be conpatible with the existing unique
architectural styles and shall protect the
hi storical values of the District.

2. The Gty of Key shall maintain an
architectural review board established
pursuant to Section 266.207(2), Florida
St at ut es. :

100. The evidence in these cases proved that the O di nance
W Il preserve and ensure the preservation of the Gty's
historical significance. It will do so by limting the
destruction of the character and community of the GCty, as
di scussed, infra.

101. Principle E does not support a conclusion, as argued
by Petitioners, that Transient Rentals have played such a | arge
part in the history of the City that they should not be
regul ated in the manner the Ordinance provides for.

Petitioners' argument also fails because the Ordinance only
regul ates Transient Rentals, it does not elimnate historical
Transi ent Rental uses.

102. The CGty's Plan also fails to support Petitioners

argunent. The Cty's Plan does not address, or require, the
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continuation of "historical" |and uses such as Transient
Rent al s.

103. Based upon a preponderance of the evidence, it is
concl uded that the Ordinance is consistent with Principal E

M Principle H Public Health, Safety, and Wl fare and

t he

Econony of the City.

104. Principal Hrequires a consideration of the public
heal th, safety, and welfare, and the economc viability of the
City. These factors are inextricably tied to the touri st
industry of the City. Wthout the tourist industry, the Cty's
econony would likely falter to the detrinent of the public
health, safety, and welfare.

105. A large part of what makes the City attractive, to
tourist and residents alike, is the unique community atnosphere
and the historical character of the City. The health of the
tourist industry in the Gty is, in part, caused by the Cty's
vi brant and viable communities. An essential characteristic of
that vibrancy is the fabric of the people that inhabit the Gty
and the interactions of those inhabitants anong thensel ves and
with tourists.

106. As long as tourists continue to enjoy the unique
character of the Cty, they will continue to enjoy their

experience and will continue to cone back to the Cty. |If that
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uni que character is significantly dimnished or |lost, so too
will be the tourist industry.

107. A nunber of factors threaten the quality of the
tourist experience in the Gty and, therefore, the continued
viability of the tourist industry. Those factors include the
shortage of avail able and affordabl e housing, a shortage of
| abor to serve the tourist industry, crowding, and conflicts
between tourist and residents of the City. Al of these factors
are related and nust be adequately addressed in order to protect
the economc viability of the Cty. Left unchecked, tourismin
the Gty wll likely be seriously inpacted.

108. Tourismrequires a large |labor force to provide the
services which tourist expect. The |abor force nust provide
| odgi ng, food, retail sales, anmusenents, and ot her services.

I ndi rect services, such as fire protection, police, and others
must be provided for also by the | abor force.

109. The | abor force necessary to serve a tourist industry
must be provided with adequate housing. The ability to neet
this need nust be bal anced with the need to provi de adequate
accommodations to the tourists who visit a destination. The
need to bal ance these conpeting interests is an even greater
challenge in the Gty because of the existing shortage of
avail abl e residential property in the City and the | ack of

vi abl e nmeasures whi ch can be taken to address the shortage.
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110. The CGty's shortage of residential property is caused
by the fact that the supply of available land in the Gty is so
restricted it sinply cannot neet the demand. The probl em caused
by the | ack of available land is exacerbated by restrictions on
devel opnent, including those inposed by the rate of growth
ordinance and the City's Hstoric Architectural Review
Comm ssion. Actions of the Cty's Hstoric Architectural Review
Comm ssi on cause increases in the cost of redevel opi ng property
and limts the types of redevel opnent that nmay be pursed.

111. Alternatives, |like housing the |abor force sone
di stance froma tourist destination and providing transportation
to bring the labor force into the destination, cannot be
utilized in the Gty to neet the demand for housing for its
| abor force. The unavailability of adequate land is a problem
t hroughout the length of the Florida Keys.

112. Tourist are now denmanding a variety of
accommodations. The national trend has seen a increase in the
demand for accommodati ons other than the traditional hotel or
notel. Many tourists desire accommopdations that include
mul tiple roons, including kitchen facilities. Transient Rentals
have becone increasingly available in order to neet part of this
demand. Hotels and notels have al so begun to offer efficiency-

like units.
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113. Transient Rentals have al so increased because of 1986
changes in federal incone tax |laws. Those changes have resulted
in nmore owners of vacation housing turning their properties into
Transient Rentals in order to offset the cost of the properties.

114. The availability of Transient Rentals has
significantly increased in scope and magni tude over what was
historically experienced in the Gty. |In addition to the inpact
on the types of accommopdations desired by tourist and the tax
benefits of converting property to Transient Rental use, tourism
itself has increased dramatically during the past 30 years,
further increasing the demand for tourist accommodati ons.

115. According to a report on housing in the Gty known as
the "Shinberg Report," from 1990 to 1995 t he nunber of housing
units decreased from 12,221 to 11,733, a decrease of 488 units.
Despite this decrease, the nunber of households in the City
during the sanme period increased from 10,424 to 11, 298, an
i ncrease of 874.

116. Econom cally, a conmmercial -type use, such as
Transient Rentals, will usually be nore profitable than a
residential use of the sane property. The City has experienced
this economc inpact. As a result of the higher econom c val ue
of using a residence as a Transient Rental, tourist use of
residential property have in many cases di splaced the

residential use of property.
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117. The demand for Transient Rentals and the need to
provi de for housing for the | abor force necessary to serve the
Cty's tourist industry involve conpeting and inconsistent
goals. In order to neet the need for Transient Rentals in the
City, it has been necessary to convert housing fornmerly used to
house the City's residents, including those who make up the
| abor force.

118. The resulting decrease in residential housing and the
increase in Transient Rentals also result in cromding, with
menbers of the labor force in the Gty being required to share
avai |l abl e space with tourists. Crowding results in unacceptable
densities of use and increased user conflict.

119. The resulting decrease in residential housing caused
by the increase in Transient Rental use in the Cty has not only
resulted in permanent residents leaving the Cty's comunities,
but in their departure fromthe Cty and the Florida Keys
al t oget her.

120. In addition to the negative inpacts on housing, a
touri st destination can becone so popular that the very quality
of the location is negatively inpacted or even destroyed. John
Pennekanp State Park, |located in the northern part of the
Fl ori da Keys, has been so successful at attracting visitors that

it has been negatively inpacted.
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121. Al though tourism has not reached a point where it is
destroying the unique character of the Cty, the very thing that
attracts many visitors to the Gty, it has the potential of
reachi ng that stage w thout adequate planning by the City.
Shopping by residents in the "downtown" area of the Cty has
al ready been di spl aced by shopping areas |ocated away fromdd
Town.

122. Dr. Virginia Cronk testified during the hearing of
t hese cases concerni ng what can happen to a community's identity
if tourism beconmes too domnate. The City is already show ng
sone signs of the negative inpact tourismcan have on a
comunity.

123. As nore stress fromovercrowding is placed on the
Cty's communities, the very base of the City's tourist industry
is inpacted. Not only will the |abor force be noved out, the
communi ty atnosphere of communities that is so attractive in the
City may be di m ni shed or even destroyed.

124. As in many other tourist destinations, the activities
of tourists and permanent residents the City are often
inconpatible. This is especially true in the City because nuch
of what attracts tourists to the City is associated with the
City's residential neighborhoods. Part of the touri st

destination of the Gty is its nei ghborhoods.
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125. The type of visitors attracted to the Cty over the
| ast decade has changed significantly. Many tourists now cone
to "party" on Duval Street, often late into the night and the
early norning hours. The partying often continues back to, and
at, the accommodations that the tourists utilize. Many tourists
make every effort to maxim ze their "fun tinme" by staying up
| ate and pl ayi ng hard.

126. Because tourists are on vacation, they are not as
concerned about when they go to sleep and when they enjoy the
Cty. They are not required to keep any particular schedule, so
they are nore at liberty to stay up into the early norning
hour s.

127. Because tourists are only inthe Cty for a short
time, they are also | ess concerned with getting along with their
nei ghbors. They want to have a good tinme and assune t hat
everyone around themis there for the same reason.

128. Permanent residents of the City are nuch |ike
per manent residents everywhere. The adults are enpl oyed during
the day and their children attend school. They go to bed and
rise earlier than tourists generally do.

129. Because of the differences in the goals of tourists
and permanent residents, inevitable conflicts arise when
tourists and residents mx. Unless those conflicts are

controlled in the Cty, permanent residents will be forced out,
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threatening to end one of the very features that has made the
City so attractive to tourists: the unique conmunity atnosphere
and historical character of the Cty.

130. Dr. Cronk explained the different social forces which
i npact the behavior of tourists and residents. Tourists are
sinply not subject to the sane informal social controls that
residents are. As a result, the behavior of tourists often
conmes into conflict wwth the behavior normally associated with a
true communi ty nei ghborhood. Because the behavior of tourists
is not subject to the sanme informal social controls as
residents, residents nust turn increasingly to nore forma
social controls such as the police and private security forces.
These controls often do not work and are nore expensive than the
informal social controls normally associated wi th nei ghbor hoods.

131. Wtnesses during the hearing of these cases gave
exanpl es of clashes between pernmanent residents and tourists.
Those incidents are fully reported in the transcript of the
hearing of this matter and are summari zed in the proposed orders
filed by the Departnent and City, and the duPonts. The need to
resort to nore formal social controls, such as the police and
private security was al so expl ained by these witnesses. The
credi ble testinony of Ms. Rowe, Margaret Domanski, and Martha
duPont accurately describe the types of conflicts the O di nance

is intended to reduce.
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132. The inpact which the conversion of residential
properties to Transient Rentals has on affordable housing in the
City is difficult to measure. The Departnment has suggested that
it is significant. Petitioners argue that there is no inpact
and that, even if there were sone inpact, affordable housing is
not one of the Principles and, therefore, should play no part in
the review of the O di nance.

133. The principles which apply to Monroe County require
t hat Monroe County "nake avail abl e adequat e af f ordabl e housi ng
for all sectors of the population of the Florida Keys." Section
380.0552(7)(j), Florida Statutes. This principle is consistent
with the legislative intent set out in Section 380.0552(2)(d),
Florida Statutes, that a |ocal governnment provide affordable
housing in close proximty to places of enploynment in the
Florida Keys. The Principles applicable to the Cty ACSC do not
contain a principle specifically requiring that affordable
housi ng be mai ntained. The |lack of a specific requirenent
concerni ng affordabl e housi ng does not, however, support a
concl usi on that affordabl e housing should be ignored when
applying the Principles to | and devel opnent regul ati ons adopt ed
by the City.

134. On the contrary, Principle His broad enough to
require a consideration of affordable housing. After all, any

consideration of the "public health . . . welfare, and econony"
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of the City, necessarily nust include a consideration of

af f ordabl e housing. Wthout adequate housing for all sectors of
the Cty's population, the public health and welfare of the Gty
cannot be maintained. Nor can the econony of the Gty survive

w t hout adequate housing for all segnents of the work force.

135. "Affordabl e housing" does not nean housing for the
poor. "Affordable housing” is defined in terns of the
percentage of a household's income spent on housing which is
consi dered "affordable" by very-low incone, |owincone, and
noder at e-i ncone persons. \What is considered affordable is based
upon the nedi an household i nconme of a community's very-I|ow
i ncone, |owincone, and noderate-incone popul ati on.

136. The approxi mate nmedi an househol d i ncome of Gty
residents is $49,000.00. 1In order for the City to be considered
to have adequate "affordabl e housing,"” persons naking between 80
and 120 percent of the nmedi an househol d i nconme, or $39,000 to
$59, 000, should be able to afford a house. The average val ue of
a single-famly house in the Cty, however, is $300, 000, well
above the price affordable to persons with a household i ncone of
bet ween $39, 000 and $59, 000.

137. Because of the disparity between the average price of
homes and the | ow nedi an household inconme of City residents, an
enornmous burden is placed on residents to fund any type of

housi ng. As much as 30 percent of residents' inconme nust be
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spent on housing. The nunber of residents spending at |east

30 percent of their income on housing increased significantly
bet ween 1990 and 1995. That nunber is likely to continue to

I ncrease.

138. As the cost of residential property increases, the
econom ¢ burden on residents for housing continues to increase.
The cost of residential property is increasing, and wll
continue to increase, because of the conversion of residential
property to Transient Rentals.

139. If the Gty takes no action with regard to bal anci ng
touri st accomodations, particularly Transient Rentals, and
housing for its residents, the ability of residents to afford
any housing will continue to be negatively inpacted. Even
though it is doubtful that the Ordinance will increase the
ability of residents to actually own their own hone, there is no
doubt that their ability to afford any housing will continue to
be negatively inpacted if Transient Rentals continue to displace
the use of property for residential purposes.

140. In adopting the Ordinance, the Cty recognized the
negati ve inpact that tourismis having on the Cty:

: the transient use of residential
dwel I i ngs has had del et eri ous consequences
in the residential neighborhoods of Key
West; and

the increase in the conversion of

residential dwellings to transient use is,
in part, responsible for the affordable

54



housi ng shortage in Key Wst, a shortage
confirmed in a study of the City by the
Shi nberg Center of the University of
Fl orida .
The finding concerning affordable housing is
consistent wwth the Cty's Plan. bjective 3-1.1 and
Note 2, Policy 1-3.12.3 of the Gty's Plan.

141. In adopting the Ordinance, the Cty took a reasonable
step to address the problens associated with tourism The
Ordi nance, while causing an initial negative inpact to the
econony, wll pronote the protection of residential
nei ghbor hoods from unnecessary intrusion, pronote affordable
housing, and ultimtely ensure the continued viability of the
touri st econony of the Cty.

142. By limting the intrusion of Transient Rentals into
nost residential neighborhoods in the Cty, the Odinance wll
[imt the intrusion of negative tourist activities into those
nei ghbor hoods. Those negative inpacts testified about by
Ms. Rowe, Ms. Domanski, and Ms. duPont will be, in npbst cases,
prevented or at |east reduced.

143. The reduction of tourist intrusions into
nei ghbor hoods will also ensure that the unique conmmunity
character of the Gty remains viable. The Ordinance will go a
I ong way in keeping the charmof the Cty's nei ghborhoods intact

for tourists and residents both. The O di nance goes a | ong way

in planning for tourismin the Cty.
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144. Reduci ng econom cal ly conpetitive uses of property in
the Cty, such as the use of property for Transient Rentals,
w Il ensure that the scarce supply of residential property is
not further reduced. Stabilizing the supply of residential
property, while not elimnating cost increases, wll at |east
elimnate the increase in housing costs associated wth the
conversion of residential property to Transient Rental use.
Elimnating the unlicensed use of Transient Rentals, which the
Ordinance wll do, will have the effect of actually returning
sone residential property to the supply of property available to
residents.

145. By prohibiting the use of residential properties as
Transient Rentals, the total properties in the Cty available
for housing, including for long-termrentals, for permanent
residents, will increase. As supply increases, the demand for
all housing, including to a very limted extent affordable
housing, wll be better net.

146. By reducing the drain on residential properties in
the CGty, the strain on the work force necessary to serve the
tourist econony of the City will also be reduced.

147. The Gty recogni zed and accepted the fact that the
Ordinance will have an initial negative inpact on the econony of
the CGty. The Pallini Report was comm ssioned by, and

considered by the Gty Conm ssion.
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148. There wll be an inmmediate reduction in revenues from
unlicensed Transient Rentals that conply with the O di nance and
the incone associated wth providing services to those Transi ent
Rentals. Sone tourists who would otherwi se select the Gty as
their vacation destination will go el sewhere.

149. Unlicensed Transient Rentals (taxed and untaxed),
however, make up no nore than ten percent of the total
accommodations available in the Gty. It is estimated that the
Ordinance will result in aloss in gross sales of $31 million, a
| oss in personal incone of $9 mllion, and a loss in Gty
revenues annual ly of $260,000. It is also estimated that there
wll be a loss of approximtely 500 jobs associated with
unlicensed Transient Rentals. These estimates are the "worst
case" scenario figures. Actual losses will likely be sonewhat
| ess.

150. The | osses associated with the O dinance wll,
however, not be long-term Gadually, the tourist industry wll
adjust to the decrease in tourist accomodations and the
negati ve inpact on the econony. Sonme tourists will adjust the
time of year they conme to the City, resulting in greater tourist
busi ness during traditionally slower tinmes. Persons who
experience unenploynent as a result of the Ordinance will also
very likely find other enploynment relatively quickly because of

the tight |abor market in the Cty.
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151. The negative economc inpacts to the Gty caused by
t he Ordi nance should not | ast |onger than three to five years.
After that tinme, the econony wll adjust.

152. The overall inpact of the Odinance will be to help
bal ance the need to provide tourist acconmmopdati ons and the need
to protect the charmof the City and the ability of the Cty to
provide a work force. Protection of residential neighborhoods
inthe City comes within the Gty's responsibility to provide
for the public health, safety, and welfare of its citizens, and
IS a necessary consideration in providing for the economc well -
being of the Cty.

153. Based upon a preponderance of the evidence, the
Ordi nance is consistent with Principal H

N. Truman Annex.

154. It has been argued by M. Col enan that the
application of the Ordinance to the Truman Annex supports a
conclusion that the Ordinance is not consistent with the
Principles. The evidence failed to support this contention.

155. Truman Annex is located within wal king di stance of
nmost tourist destinations in the Cty. The character and
at nosphere of Truman Annex nmakes it an attractive touri st
destination in itself. The "Little Whitehouse," a house
utilized by President Harry Truman, is |ocated within Truman

Annex as is a tourist destination itself.
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156. Wiile the Truman Annex is |located in an area
conduci ve to use as tourist accomodations, nothing in the
City's Plan or | and devel opnent regul ati ons, the devel opnment
orders associated with Truman Annex, the historic use of Truman
Annex, the public health, safety and welfare, or the continued
economc viability of the Gty depends upon such use.

157. Truman Annex consists of residential housing and
touri st accommodations, as well as some commercial facilities.
Those activities are, however, largely buffered from each other.
Most of the commercial activities are located in the western
portion of Truman Annex. The residential housing is |ocated
primarily in the eastern portion of Truman Annex.

158. Truman Annex w thout Transient Rentals constitutes
appropriate planning by the devel oper of Truman Annex and the
City. The Odinance, even when applied to Truman Annex,
constitutes an appropriate effort of the Gty to manage | and
uses and devel opnent. The Ordi nance, even when applied to
Truman Annex, will protect the historic heritage of Truman Annex
and, nore inportantly, the GCty. Finally, the evidence proved
that the application of the Ordinance to Trunman Annex wi |l not
adversely inpact the public health, safety, welfare, or the
| ong-term econony of the Cty.

O Consideration of the Principles as a Wole.
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159. The evidence in these cases supports a concl usion
that the Ordinance has no or little inmpact on nost of the
Principles, except Principles A, E, and H The evidence proved
that the Ordinance is neutral with regard to the other
Princi pl es.

160. When Principles A, E, and H are consi dered
i ndi vidual ly and together, the evidence proved that the
Ordi nance is consistent wwth Principles A, E, and H

161. The Ordinance constitutes an effort of the Gty to
manage | and uses and devel opnent in the City, consistent with
Principal A

162. The Ordinance will also help to protect the historic
heritage of the City by preserving the character of the Cty's
nei ghbor hoods and, as a result, will preserve the tourist
i ndustry, consistent with Principal E. Just as clearly, the
Ordinance will enhance the safety, health, and welfare of the
residents of the Gty.

163. Finally, the Odinance is consistent with Principal H
because it wll benefit the public health, safety, and welfare
of the Gty by protecting nei ghborhoods fromthe intrusion of
tourists, reducing the inpact of the conversion of residential
housi ng for Transient Rentals, and ensuring the continued
character of the Cty. Wile there will be an initial negative

i npact on the econony of the City as a result of the Odinance,
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ultimately the Ordinance will have a positive inpact on the
econony of the City due to the positive inpact on the Cty's
tourist industry which will result fromthe regul ation of
Transi ent Rental s.

P. Abbey Petitioners' Rule Challenge, Constitutional
| ssues, and O her |ssues.

164. In the Amended Petition for Adm nistrative Hearing
(hereinafter referred to as the "Anended Petition") filed by the
Abbe Petitioners, the Abbe Petitioners attenpted to chall enge
pursuant to Section 120.56(4), Florida Statutes, portions of the
Final Order of the Departnment as an unpromul gated rule. The
Amended Petition was not, however, filed consistent with the
requi renents of Section 120.56(4), Florida Statutes. This
chal l enge was required to be filed in a separate petition filed
solely with the Division of Adm nistrative Hearings (hereinafter
referred to as the "Division") and not through an anendnment to a
petition originally filed wth the Departnment which was
subsequently filed by the Departnent with the Division with a
request that the Division hear the matter.

165. Additionally, even if the issue were properly before
the Division, the evidence in this case failed to prove that the
statenents in the Final Order have any application other than to
the Ordinance. Therefore, those statenents are not "agency

statenents of general applicability.” The statenents are not,
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therefore, "rules" as defined in Section 120.52(15), Florida
St at ut es.

166. The Abbe Petitioners also raised issues in the
Amended Petition other than the consistency of the O di nance
with the Principles. Oher than the question of the consistency
of the Ordinance with the Principles, the evidence failed to
support the Abbe Petitioners' argunent that the issues raised in
the Amended Petition are relevant to this matter.

CONCLUSI ONS OF LAW

A.  Jurisdiction.

167. The Division has jurisdiction of the parties to, and
the subject matter of, this proceeding. Sections 120.569 and
120.57(1), Florida Statutes (1997).

168. The Division does not have jurisdiction to consider
whet her statements contained in the Final Order of the
Departnent are "rules" as defined in Section 120.52(15), Florida
Statutes, which the Departnment has relied upon in violation of
Section 120.54(1)(a), Florida Statutes.

B. Standing.

169. Any person whose "substantial interests” have been
determ ned by an agency's action may institute a proceedi ng
chal I engi ng the agency's determ nation pursuant to Section

120.569(1), Florida Statutes, and, if the dispute involves
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di sputed issues of material fact, Section 120.57(1), Florida
St at ut es.

170. Although the Petitioners failed to prove that they
had the legal right to use their property as Transient Rentals,
they were in fact allowed by the Gty's inaction to do so. The
City, by adopting the Ordinance, is for the first tine actively
enforcing the ban on unlicensed Transient Rentals in the Gty.
Therefore, the Ordinance wll have an i nmedi ate and adverse
effect on all of the Abbe Petitioners, except M. Hirsch and
Property Managenent of Key West, Inc., and M. Col eman. Those
Petitioners, therefore, have standing to initiate and
participate in this matter.

171. The evidence failed to prove that Neal Hi rsch,
Property Managenent of Key West, Inc., or John F. Rooney, have
standing to institute or participate In this matter.

172. The evidence proved that the City and the duPonts
have standing to participate in this matter.

C. Burden and Standard of Proof.

173. The burden of proof, absent a statutory directive to
the contrary, is on the party asserting the affirmative of the

issue in an adm nistrative proceeding. Young v. Departnent of

Community Affairs, 625 So. 2d 831 (Fla. 1993); Antel v.

Departnent of Professional Regulation, 522 So. 2d 1056 (Fla. 5th
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DCA 1988); and Departnent of Transportation v. J.WC. Co., Inc.

396 So. 2d 778 (Fla. 1st DCA 1981).

174. In these cases, a statutory directive, Section
380.05(6), Florida Statutes, places the burden of proof on the
Depart nent :

(6) Once the state | and pl anni ng agency
determ nes whet her the | and devel opnent
regul ati ons or | ocal conprehensive planis
consistent with the principles for guiding
t he devel opnent of the area specified under
the rule designating the area, the state
pl anni ng agency shall approve or reject the
| and devel opnent regul ati ons or portions
thereof by final order, and shall determ ne
conpliance of the plan or anmendnent, or
portions thereof, pursuant to s. 163.3184.
The state | and pl anni ng agency shal |
publish its final order to approve or
reject | and devel opnent regul ati ons, which
shal |l constitute final agency action, in
the Florida Adm nistrative Wekly. If the
final order is challenged pursuant to s.
120. 57, the state planning agency has the
burden of proving the validity of the final
order.

175. The standard of review in this proceeding is
established by Section 120.57(1)(h), Florida Statutes:
(h) Findings of fact shall be based upon
a preponderance of the evidence, except in
penal or licensure disciplinary proceedi ngs
or except as otherw se provi ded by
statute.

C. De Novo Proceeding.

176. Al though the challenged action of the Departnment in
this case was taken by a "Final Order,"” the Departnent's

deci sion does not constitute "final agency action" for purposes
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of Chapter 120, Florida Statutes. Pursuant to Section
120.57(1)(i), Florida Statutes, final agency action will not be
taken until this Recommended Order is submitted to the
Department and it acts on the Recommended Order pursuant to
Section 120.57(1)(j), Florida Statutes.

177. Because no final agency action has been taken, this
proceedi ng was a "de novo proceeding." Section 120.57(1)(i),

Florida Statutes. See also DeCarion v. Departnent of

Envi ronmental Reqgul ation, 445 So. 2d 619 (Fla. 1st DCA 1984);

and McDonal d v. Departnent of Banking and Finance, 346 So. 2d

569 (Fla. 1st DCA 1977).

178. The Departnent, with the Adm nistrative Law Judge
sitting as the head of the Departnment, is considered to be
formulating its final agency action through this proceeding.
The formul ation of the Departnent's final agency action nay be
acconpl i shed by a consideration of "the presentation of new and
addi tional evidence, by which the matter m ght be determ ned as

if it had not been previously addressed.” Citrus Central v.

Gardner, 569 So. 2d 936, 937 (Fla. 1st DCA 1990).

179. Although not raised in their post-hearing submttals,
the Abbe Petitioners attacked sone of the Findings of Fact
contained in the Final Order entered by the Departnent in the
Amended Petition. It is not the function of the Admnistrative

Law Judge, however, to "review' the Final Oder, or the Findings
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of Fact and Concl usions of Law contained therein. Al that is
at issue is the ultimate decision required by the Departnent in
this case: whether the Ordinance is consistent with the
Principles. The only pertinent findings of fact and concl usi ons
of lawin this matter will be those adopted by the Departnent in
its Final Order entered in response to this Recommended O der

D. The Utimate Issue: Consistency with the Principles.

180. The Ordinance at issue in this proceeding affects the
use of land in the City. Therefore, the Ordinance constitutes a
| and devel opnent regulation. Section 380.031(8), Florida
St at ut es.

181. Pursuant to Section 380.05(6), Florida Statutes, the
Ordi nance was required to be reviewed by the Departnent for
consistency with the Principles. Based upon its review, the
Department was required to "either approve or reject" the
Ordi nance. The conduct of the hearing of these cases
constitutes part of the Departnent's review of the O dinance.

182. The ultimate determ nation of whether the O dinance
shoul d be approved or rejected depends on whether the evidence
in this case supports a conclusion that the Ordinance is
"consistent”™ wth the Principles.

183. Unlike the determ nation of whether |and devel opnent
regul ati ons adopted by Monroe County are consistent with the

principles for guiding devel opnent applicable to Monroe County,
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Chapter 28-36, Florida Adm nistrative Code, does not provide any
speci fic gui dance concerning howto apply the Principles to
determ ne consistency in this matter. In other words, no

gui dance is provided to determ ne how the various Principles
shoul d be wei ghed.

184. Section 380.0552(7), Florida Statutes, provides sone
gui dance concerning the determ nation of whether a growth
managenent plan or plan anmendnent shoul d be consi dered
"consistent”™ wth the principles applicable to devel opnent
deci sion by Mnroe County:

For the purposes of review ng
conS|stency of the adopted plan or
amendnents to that plan with the principles
for guiding devel opnent and any anmendnents
to the principles, the principles shall be
construed as a whole and no specific
provi sion shall be construed or applied in
i solation fromthe other provisions.

Al t hough Section 380.0552(7), Florida Statutes, does not
specifically nmention | and devel opnent regul ations, the
Department, in review ng Monroe County | and devel opnent
regul ations for consistency, |ooks at the principles
applicable to Monroe County as a whol e.

185. The Departnent has carried this methodol ogy of
applying the principles applicable to Monroe County over to its
application of the Principles to the Gty. This policy is

reasonabl e and has been followed in considering the consistency

of the Ordinance with the Principles.

67



E. Application of the Principles to the O di nance.

186. The evidence proved that the Ordinance will have a
short-term negative inpact on the econony of the Cty.

187. Wien the legislative intent of Chapter 380, Florida
Statutes, is taken into account, it is clear that this is not
the type of land use decision the State is nost concerned wth.
Because the Ordi nance does no harmto the natural environment
and waters of the Gty ACSC, the State's interest inthe Cty's
ACSC is protected by the O dinance.

188. The crucial issue is essentially a |ocal one.
Consequent |y, sone deference should be afforded the City to make
this difficult choice.

189. G ven the purpose of the Departnment's involvenent in
this matter, the legislative intent of Chapter 380, Florida
Statutes, the City's effort in considering the issues, and the
evi dence presented in this proceeding, it is concluded that the
adoption of the Ordinance strengthens the City's capabilities
for managi ng | and use and devel opnent in the Cty, positively
i npacts the historical heritage of the Gty, positively inpacts
the public safety, health, and welfare of the Cty, and wll
ultimately enhance the econony of the GCty.

190. Petitioners' argunent concerning whether affordable
housi ng shoul d be considered in these cases is rejected.

Principle Hrequires a consideration of the public health,

68



safety, and welfare. Affordable housing is a necessary part of
t hat consi derati on.

191. The argunent that the inclusion of a principle
directly dealing with affordable housing for the Florida Keys
area of critical state concern while no |ike principle was
included in the Principles applicable to the Gty ACSC i ndi cates
an intent that the matter was not to be considered as part of
the Principles is rejected. The principles applicable to the
Florida Keys and the City were adopted by separate bodies
exercising legislative functions at separate tines. The
Legi sl ature adopted the principles applicable to the Florida
Keys while the Principles were adopted by the Adm nistrative
Comm ssion. The Legislature had the benefit of the know edge
gai ned after the Principles were adopted. A nore reasonabl e
concl usi on about the inclusion of a specific principle dealing
wi th affordabl e housing for the Florida Keys is, therefore, that
the Legislature had the tinme to enphasize consideration of a
probl em whi ch they had nore understandi ng of than the
Adm ni strative Conmm ssion had when it adopted the Principles.

192. In his proposed order and a Menorandum of Law in
Support of Petitioner Coleman's Proposed Reconmended Order,

M. Col eman has relied upon a nunber of |egal treatises dealing
with the issues of "filtration" and affordabl e housing. Those

treati ses cannot, however, be considered in this nmatter. The
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treatises cited by M. Col eman do not deal with "legal issues."”
| nstead, they contain opinions and statenents of "fact.” No
evi dence concerning the treatises cited by M. Col eman was gi ven
at hearing. Nor was Section 90.706, Florida Statutes, conplied
wi th at hearing.

193. Based upon the foregoing, the Ordinance is consistent
with the Principles, considered as a whol e.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnment of Conmmunity Affairs enter
a final order approving Gty of Key West O di nance 98-31 as
consistent wwth the Principles for Guiding Devel opnent of Rule
28-36.003(1), Florida Adm nistrative Code.

DONE AND ENTERED this 31st day of August, 2000, in

Tal | ahassee, Leon County, Florida.

LARRY J. SARTIN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vi sion of Adm nistrative Hearings
this 31st day of August, 2000.
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COPI ES FURNI SHED

Jeffrey M Bell, Esquire

Ritter, Chusid, Bivona & Cohen, LLP
7000 West Pal metto Park Road, Suite 400
Boca Raton, Florida 33433

Jerry Col eman, Esquire
Post O fice Box 1393
Key West, Florida 33041

John F. Rooney
208-10 Sout hard Street
Key West, Florida 33040

Andrew S. G ayson, Esquire
Assi st ant General Counsel
Department of Community Affairs
2555 Shumard Gak Boul evard

Tal | ahassee, Florida 32399-2100

Robert Ti schenkel, Cty Attorney
City of Key West

Post O fice Box 1409

Key West, Florida 33041

David J. Audlin, Jr., Esquire
Eat on Street Professional Center
524 Eaton Street, Suite 110

Key West, Florida 33040

Lee R Rohe, Esquire
Post O fice Box 500252
Mar at hon, Florida 33050

Bar bara Leighty, Cerk

G owt h Managenent and Strategic Planning
The Capitol, Suite 2105

Tal | ahassee, Florida 32399

Carol A. Licko, General Counsel
O fice of the Governor

The Capitol, Suite 209

Tal | ahassee, Florida 32399-0001
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Steven M Seibert, Secretary
Department of Community Affairs

2555 Shumard Cak Boul evard, Suite 100
Tal | ahassee, Florida 32399-2100

Cari L. Roth, General Counsel
Department of Community Affairs

2555 Shumard Gak Boul evard, Suite 325
Tal | ahassee, Florida 32399-2100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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